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FAMLI will provide Colorado workers 12-16 weeks of paid leave…

•To manage their own serious health condition
•To care for a family member with a serious health condition
•To care for a new child (within the 1st year of birth, foster placement, or adoption)
•To make arrangements for military deployments
•To address immediate safety needs and impact of domestic violence/sexual assault

Premiums are set to 0.9% of the employee’s wage, with 0.45% paid 
by the employer and 0.45% paid by the employee













Any Colorado worker who 
makes more than $2,500 in 
yearly wages within the state.

This includes employees who 
work for exempt organizations.

Sole-proprietors may elect to 
participate in FAMLI if they so 
choose.







Proposed Notice to Employees

○ Amount of wage replacement

○ Detail the plan’s leave and job 

protection benefits

○ Eligibility requirements

○ Describe how premiums are calculated and

collected

○ Instructions for how to file a claim

○ Contact information for the FAMLI 

Division

○ Notify the employee of their rights 

pursuant to the FAMLI Act



Proposed Reporting Requirements

Starting April 1, 2025:

● Employers with approved 

private plans will need to 

submit a summary report from 

the previous calendar year.

● Records of any premium 

contributions collected from 

employees must be 

maintained for a minimum of 6 

years.

Annual Summary Reports must 
include:

● total applications for benefits

● total amount of benefits paid

● total claims claims that were denied

● total number of employee appeals and 

appeal outcomes

● wage reports used to determine the 

amount of benefits issued



Changes to Your Plan

Modifications:

● Employers must notify the Division at least 14 days before any

change will take effect.

● Notification must describe the changes and explain how

benefits will not be reduced.

Voluntary Terminations:

● Notify the Division and employees no more than 30 days

before termination takes effect.

● Remit amount equal to what would have been owed to the

Division over the previous four calendar quarters if the

employer had been participating in the state plan.



● Apply online via My FAMLI+ Employer (comingin2023)

● FEIN, basic employer information, designated contact person

● Self-Insurance applications require a surety bond

● Attestation that the plan meets the requirements set forth in the 

FAMLI Act

● Copy of the Application of Benefits form to be used by employees

● Copy of the posted notice to the employee

● Administration fee

Proposed Private Plan Application Process



Frequently Asked Questions

Private Plans

Q:What happensif anemployer'sprivateplanisapprovedand2023premiumsarerefunded. Are 

employersobligated to return employee premiums if employeeshave left the employer?

A: The employer must issue a refund to its employees unless the terms of the approved private plan 

allow them to use the refund to fund the private plan. If the employee is no longer employed by the 

employer, that employee must be identified in the application for reimbursement, and the FAMLI 

Division will issue a refund directly to the employee.

Q:Canemployeesofcompanieswith less than9employees optout?

A: No employer with Colorado employees may opt-out unless they are a local government employer 

whose governing body has voted to do so.

Q: Do private planshave to cover seasonalemployees?

A: Yes. Private plans must cover all employees localized to Colorado for the duration of their 

employment.





















DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• The Department of Labor recently issued proposed rules 

regarding the independent contractor tests. 

• The regulation begins by framing the ultimate question 

that, in the DOL's view, separates employees from 

independent contractors: is the worker, as a matter of 

economic reality, "economically dependent on the employer 

for work or in business for themselves." § 795.105(a). 

• Notably, the regulation contemplates that every worker 

falls into one category or another. It does not expressly 

contemplate a worker who chooses to focus on providing 

services to a single customer.



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES
• To determine which of the two categories a worker fits, the DOL 

sets forth six nonexclusive factors. While the DOL's factors are 

familiar and have been cited in federal cases for decades, the 

DOL's explanation of how to apply each factor largely is contrary 

to recent federal appellate authority.

• Factor 1: "Opportunity for profit or loss depending on managerial 

skill." If a worker can set or negotiate his pay, accept or decline 

jobs, choose the order or time of performance, engage in 

marketing to expand the business, and hire others, purchase 

materials or otherwise invest in the business, the worker is more 

likely to be an independent contractor. However, deciding to do 

more work or accept more jobs is not indicative of contractor 

status.



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• Factor 2: "Investments by the worker and the employer." 

Investments that are "capital or entrepreneurial" in 

nature, such as those increasing the worker's ability to do 

different types or more work, reducing costs or extending 

market reach are indicative of contractor status. However, 

investing in tools to do the job indicate employee status. It 

is not clear how this factor would be applied in jobs that 

do not require any significant investment beyond a 

computer and internet connection. This factor also 

embraces the idea that the worker's level of investment 

should be compared to the business' investments. 



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• Factor 3: "Degree of permanence of the work 

relationship." When the working relationship is 

indefinite or continuous, it indicates employee 

status. When the work is definite in duration, 

nonexclusive, project-based or sporadic "based on" 

the worker providing services to other businesses, it 

is indicative of contractor status. When the work is 

project-based or sporadic for some other reason 

(such as the nature of the business), then it does not 

indicate contractor status.



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• Factor 4: "Nature and degree of control." This factor looks 

at various indicia of control over the work and the 

economic aspects of the relationship. Importantly, control 

that is merely reserved, but not exercised, still counts as 

"control." Also notable is the DOL's statement that control 

exercised to ensure compliance with "legal obligations, 

safety standards, or contractual or customer service 

standards may be indicative of control." Prohibiting a 

subcontractor from engaging in unlawful discrimination, 

requiring it to follow safety rules or flowing down 

compliance clauses, would therefore appear to undermine 

contractor status.



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• Factor 5: "Extent to which the work performed is an 

integral part of the employer's business." This factor 

weighs in favor of employee status when the work is 

"critical, necessary, or central to the employer's principal 

business." It is unclear what role a contractor could play 

that would not be "critical, necessary, or central to the 

employer's business." For instance, external accounting 

and marketing functions, both historically areas for 

independent contractors, would seem to be both "critical" 

and "necessary."



DEPARTMENT OF LABOR’S NEW 

INDEPENDENT CONTRACTOR RULES

• Factor 6: ”Skill and initiative.” This factor looks 

at whether the worker uses “specialized skills” in 

performing the work, and whether those skills 

“contribute to business-like initiative.” Being 

highly skilled in the substance of a particular 

field (such as engineering, journalism or 

hospitality) does not seem to be the kind of 

“skill” contemplated. Rather, skill in running an 

independent business is what matters.

• Factor 7: Everything else that is relevant. 



POWR: WHAT GOES AROUND,… 

Previous Versions

• Employees need not file a charge of discrimination before 

filing suit.  

• Discrimination laws would apply to contractors.  

• Employer would not be able to assert defense based on 

anti-harassment policy unless it could show that policy 

had “documented success” and no employee complained

about harassment within last 6 years.

• One incident would be enough to support a hostile work 

environment regardless whether it was severe and 

pervasive. 



POWR: WHAT GOES AROUND,… 

Previous Versions (Continued)

• The definition of hostile work environment would 

have been expanded to anything that “undermines 

a person’s sense of well-being.”   

• Failure to investigate a harassment complaint 

would be a discriminatory employment practice. 

• Confidentiality agreements prohibited in 

discrimination and harassment settlement 

agreements. 



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• HB22-1317 – Restrictive Employment 

Agreements -- declares that a restrictive 

employment agreement or covenant not to 

compete that restricts the right of any person 

to receive compensation for performance of 

labor for any employer is void, with certain 

exceptions. 

• Those exceptions are now identified in the law 

as follows:



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

▪ A provision providing for an employer’s recovery of the 

expenses of educating and training a worker where the 

training is distinct from normal, on-the-job training.  

▪ The employer’s recovery: 

(1) is limited to the reasonable costs of the training; 

(2) must decrease over the course of the two years 

subsequent to the training proportionally based on the 

number of months that have passed since the 

completion of the training; and 

(3) may not violate the Fair Labor Standards Act.  



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

▪ A reasonable confidentiality provision relevant 

to the employer’s business that does not prohibit 

the disclosure of information that arises from the 

worker’s general training, knowledge, skill, or 

experience, whether gained on the job or 

otherwise.  

▪ Such provision may also not prohibit the 

disclosure of information that is readily 

ascertainable to the public or information that a 

worker otherwise has a right to disclose as 

legally protected conduct.  



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

▪A covenant for the purchase and sale of a 

business or the assets of the business.  

▪A provision requiring the repayment of a 

scholarship to an individual working in an 

apprenticeship if the individual fails to 

comply with the condition(s) of the 

scholarship agreement, which is a term not 

defined in the statute.  



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

▪Agreements or covenants with a person 

earning annual cash compensation greater 

than the threshold amount for highly 

compensated employees, which is, at this 

moment, slightly more than $100,000.00, and 

is slated to continue going up.

▪Further, the covenant must be for the 

protection of trade secrets and may be no 

broader than what is reasonably necessary to 

protect such information. 



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317• Customer nonsolicitation agreements would be similarly 

limited:  

▪ They must be no broader than reasonably necessary to 

protect the employer’s legitimate interest in trade 

secrets; and 

▪ The worker must earn at least 60% of the “highly 

compensated” annual threshold amount when the 

agreement is entered into and when it is enforced, e.g., 

$60,750 for 2022.

• Employee nonsolicitation agreements, which have 

judicially remained outside the ambit of § 8-2-113, C.R.S., 

are not addressed in HB 22-1317. So, it would appear that 

the law does not apply to employee nonsolicitation

agreements.



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• Any covenant not to compete that is 

otherwise permissible under this Statute is 

void unless notice of the covenant not to 

compete and the terms of the covenant not 

to compete are:  

▪Provided to a prospective worker before 

the worker accepts the employer’s offer 

of employment; or



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

▪ Provided to a current worker at least fourteen 

days before the earlier of:

a. The effective date of the covenant; or 

b. The effective date of any additional 

compensation or change in the terms or conditions 

of employment that provides consideration for the 

covenant.  



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• The covenant must also be:  

a. In a separate document from any other 

covenants 

b. Clear and conspicuous terms in the 

language 

c. Signed by the worker 

• The worker may request an additional copy of 

covenant not to compete once each calendar 

year.  



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• The bill limits choice of law and choice of venue 
provisions in restrictive employment agreements and 
covenants not to compete. 

• The bill prohibits an employer from entering into, 
presenting to an employee or prospective employee as 
a term of employment, or attempting to enforce any 
restrictive employment agreement or covenant not to 
compete that is void under the bill. 

• An employer who violates this provision is subject to a 
penalty of $5,000 for each employee or prospective 
employee, injunctive relief, and actual damages.



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• Any covenant not to compete provision of an 

employment, partnership, or corporate agreement 

between physicians that restricts the right of a 

physician to practice medicine upon termination of 

the agreement is void; except that all other 

provisions of the agreement enforceable at law, 

including provisions that require the payment of 

damages in an amount that is reasonably related to 

the injury suffered by reason of termination of the 

agreement, are enforceable.



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• A worker who is a party to a covenant, or a 

subsequent employer that has hired or is 

considering hiring the worker, may seek a 

declaratory judgment from a court of 

competent jurisdiction or an arbitrator that 

the covenant not to compete is unenforceable.



RESTRICTIVE EMPLOYMENT AGREEMENTS

HB22-1317

• As of March 1, 2022, revisions to Colorado’s sentencing law 
created criminal liability for knowingly using non-
competes that violate Colorado non-compete law. 

• Colorado Senate Bill 2021-271, which is primarily geared 
toward reforming sentences of misdemeanor and petty 
offenses, states that “a person who violates [C.R.S. § 8-2-
113] commits a class 2 misdemeanor”, punishable by up to 
120 days in jail, a fine up to $750, or both. 

• C.R.S. 8-2-113(1.5)(b) also now identifies that any person 
who violates this subsection commits a Class 2 
misdemeanor.  

• This bill was signed into law on June 8, 2022, and takes 
effect on August 9, 2022.



WORKERS' COMPENSATION INJURY 

NOTICES

HB22-1112

• HB22-1112 changes the 4-day notice period to a 10-day 
notice period and repeals the tolling and 
compensation reduction provisions. 

• If an employer fails to provide a copy of the notice of 
the injury to the employee or fails to post the 
required notice to employees, the bill specifies that 
the time period allotted to the employee is tolled for 
the duration of the failure.

• If the employer already has notice of the injury or 
the employee shows good cause for the failure to 
report the injury, the employee does not lose 
compensation for the failure to report.



WORKERS' COMPENSATION INJURY 

NOTICES (HB22-1112)
• The bill also changes the notice that an employer is 

required to post in the workplace to require that the 

notice state the name and contact information of the 

insurer and that the:

• Employer is responsible for payment of workers' 

compensation insurance;

• Injured employee has rights under the law if the 

employer fails to carry workers' compensation 

insurance;

• Employee should seek medical attention; and

• Injury must be reported in writing to the 

employer.



WORKERS' COMPENSATION INJURY 

NOTICES (HB22-1112)

• With regard to occupational diseases, the bill also:

• Repeals the requirement that an employee notify the 

employer of an occupational disease within 30 days of 

contraction of the disease and instead requires an 

employee to notify the employer upon manifestation of 

the disease; and

• Repeals the provision that states that an employer is 

deemed to waive a failure to give notice of an 

occupational disease or death resulting from the disease 

unless the employer objects at a hearing on the claim 

prior to any award or decision; and



WORKERS' COMPENSATION INJURY 

NOTICES (HB22-1112)

• With regard to occupational diseases, the bill also: 

• Repeals the provision that allows the director of the 

division of workers' compensation to reduce the 

compensation to be paid if the required notice is not 

made in a timely manner.

• Signed by the Governor on March 24, 2022

• Became effective September 2022



NEW EEOC POSTER

• In late October, the EEOC replaced its “EEO is the 

Law” poster in favor of a new poster called the 

“Know Your Rights” poster. 

• Printable copies for posting are available at both 

the EEOC and OFCCP sites. 

• When must it be posted?

• The EEOC’s Q&A identified, “within a 

reasonable amount of time.”



QUICK HFWA Q&A

• Q.  Are we still under a public health emergency so 
that we’re still required to provide public health 
emergency leave?  

• A. Yes.  In mid-October, the U.S. Department of 
Health re-upped the declaration of a public health 
emergency.  This means that Colorado employers have 
to provide this leave through, at least, February 2023.  

• Q. Do we have to provide public health emergency 
leave for monkey pox?  

• A. No.  Despite the federal government declaring 
monkey pox to be a public health emergency it does 
not meet the requirements for employers to provide 
such leave.  



EMPLOYMENT LAW FOR BUSINESSES

▪ Employee Handbooks and Policies

▪ Day-to-Day Employment-Law Questions

▪ Wage and Hour Issues

▪ Contracts/Agreements

▪ HR and Manager Training

▪ Recruiting and Hiring Procedures

▪ Termination Letters/Separation 

Agreements

▪ Department of Labor Audits

▪ Compliance with FMLA, ADA, FLSA, etc.

▪ Defending Your Organization Against 

Employee Claims, Charges, and 

Litigations

▪ And Much More!

ATTORNEYS

Michael C. Santo / Christina M. Harney /  Tim Wolfe

Sign up for our free digital quarterly newsletter, The Employer’s Advisory by emailing: 
admin@bechtelsanto.com

205 N. 4th Street, Suite 401. Grand Junction, CO  81501 . 970-683-5888. bechtelsanto.com

Rules and laws subject to change. The information presented herein is intended to be for informational purposes only. It is not legal advice, and it does not
create an attorney-client relationship with any participant. Contact your legal counsel to obtain legal advice regarding specific legal questions, concerns, or
issues.
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