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Colorado Healthy Families &
Workplaces Act (“HFWA”)


In June / July 2020, the Colorado legislature
passed the Healthy Families Workplaces Act
(“HFWA”).



Starting January 1, 2021, employers with 16 or
more employees (other employers start
January 1, 2022) must provide employees
with paid sick leave to be used for:

What leaves are available to
employees?




Colorado Healthy Families and Workplaces Act – Sick Leave:
Started on January 1, 2021, for employers with 16 or more
employees; others started on January 1, 2022.


Accrual of 1 hour of leave for every 30 hours worked



Every employee



From first date of employment.



Employers can cap leave used and maximum accrued at 48 hours total
(not just for the year).

Colorado Healthy Families and Workplaces Act – Public Health
Emergency Leave: Covers all Colorado employers since January 1,
2021.


Provides all Colorado employees two (2) weeks of paid leave for
certain reasons.

Colorado HFWA
Sick Leave Updates


INFO #6B: Paid Leave under HFWA.


Employers can limit usage at 48 hours of sick leave per year
and can limit accrual at 48 hours in total.



So, for example, let’s say Hypothetical Employee Bob
accrues 48 hours of HFWA Sick Leave by September 2021. In
late December 2021, Bob uses 10 hours of HFWA Sick Leave,
which is what he ends the year at.


How much HFWA sick leave can Bob carry into 2022?



How much leave can Bob accrue if he doesn’t use any in 2022?



What if he uses some leave?



Is there a maximum that Bob can accrue?

Colorado HFWA
Sick Leave Updates


According to the Division, the key provision is CRS § 8-13.3403(3b), which states, "Up to forty-eight hours of paid sick
leave that an employee accrues in a year but does not use
carries forward to, and may be used in, a subsequent year;
except that an employer is not required to allow the
employee to use more than forty-eight hours of paid sick
leave in a year."



The Division also claims that its INFO #6B provides the same
conclusion: "Any unused accrued leave, up to 48 hours per
benefit year, carries forward for use in a later year, but an
employer need not allow use or accrual of over 48 hours in
any one benefit year.“



But that same INFO #6B states, that “One hour of paid leave
for every 30 hours worked, up to 48 hours per year, is what
employees must receive, starting their first day of work, unless
an employer offers more.”

Revisions to Wage
Protection Rules


Properly paying HFWA Leave:


Indeterminate shifts. If an employee uses paid leave for a
shift of indeterminate length (for example, a shift that is
defined by business needs rather than a previously specified
number of hours), an employer may determine the number
of paid leave hours used by the employee based on the
number of hours actually worked by a replacement
employee in the same shift. If there is no replacement
employee for the indeterminate shift, an employer may
determine the number of paid leave hours used by the
employee based on the number of hours actually worked
by the employee for their most similar shift in the past

Revisions to Wage
Protection Rules


On-call employees are entitled to use paid leave during any
hours they have been scheduled to work, including hours
among the employee’s on-call time that the employer actually
requests the employee to work, or any other hours that would
qualify as “time worked” as defined by Rule 1.9 of the COMPS
Order, 7 CCR 1103-1. Otherwise, b. Being “scheduled to work”
does not include shifts for which an employee has been asked to
be available or on-call, unless the employee is performing work,
including any “time worked” as defined by COMPS Order, 7 CCR
1103-1, Rule 1.9. However, if an on-call employee has an
agreement with an employer to be paid for a scheduled shift
regardless of whether the employee actually works the shift, the
employer must provide paid leave to a qualifying employee for
that shift.

Colorado HFWA/PHEL
Update


Based on INFO #6B, the accrual of HFWA PHEL took place for all
Colorado employers/employees on January 1st.



Documentation requirement for PHEL: As identified in HFWA,
“documentation is not required to take” HFWA PHEL.


But recently, the CDLE identified in INFO #6B: “For public health
emergency leave taken under Section 405, an employer can require
return-to-work documentation, if it has a good-faith basis to believe
the employee was exposed to a contagious disease that may persist
past the leave. Absent that good-faith basis, disallowing a return
without documentation may be an unlawful denial of the right to
take leave (which includes a right to return) and/or interference with
leave rights. For example, an employer cannot require return-to-work
documentation after leave to care for a child due to a school closure
that was not based on the child being personally exposed to a
disease.”

Any Other Requirements?
Yes!!!


An employer is not required to pay out unused,
accrued paid HFWA leave upon termination,
resignation, retirement, or other separation from
employment.


Well, unless that’s required under the Handbook
policy or by the CDLE, which it looks like it is.



For example, does the organization’s PTO policy
state that the employer pays it out upon
termination?

Is there individual liability
under HFWA and the CWA?


Yes.



As the CDLE recently explained in Interpretive Notice,
#11A, an employee working as a mechanic at
“Smith’s Auto Body” could bring a wage claim
simultaneously against both the business and an
individual who manages the business for violating
these two Acts.



And if a person is individually liable, their personallyheld assets – personal bank accounts, personal or
real property, etc. – can be seized or garnished to
satisfy the liability, and any judgment remaining
unpaid can be reported to credit reporting agencies.

Court Decisions
& CDLE Updates

Nieto v. Clark’s Market
This debate began in 2004 when Colorado’s
legislature included “vacation pay” in the
definition of “wages.” Specifically, the statute
defined “wages” or “compensation” to include:




(III) Vacation pay earned in accordance
with the terms of any agreement. If an
employer provides paid vacation for an
employee, the employer shall pay upon
separation from employment all vacation
pay
earned
and
determinable
in
accordance with the terms of any
agreement between the employer and the
employee.

Nieto v. Clark’s Market


On June 14, 2021, the Colorado Supreme
Court issued its decision.



In that decision, the Supreme Court
determined that, although the Colorado
Wage Act does not entitle an employee to
vacation pay, if an employer chooses to
provide vacation pay, such vacation pay is
no less protected than other wages or
compensation and, thus, it cannot be
forfeited once earned.

Nieto v. Clark’s Market


The Court ruled that when an employee “earns” a
“determined” amount of vacation, the employer
cannot take it away.



The Supreme Court also determined that while the
Court of Appeals’ decision focused on Ms. Nieto’s
failure to “vest” her vacation pay because she failed to
meet a condition identified in the agreement, such
“vesting” is not required by Colorado statute.



Finally, the Court determined that to the extent that
Clark’s Market had an agreement with Ms. Nieto that
didn’t comply with the statute, that agreement was
void.

Nieto v. Clark’s Market


Unaddressed issues based on the decision.
 Whether

employers can require an employee to
forfeit other paid leaves that are not vacation
leave? For example, Colorado’s recently enacted
mandate for employers to provide sick (“HFWA”)
that’s combined with a vacation leave?

 Whether

an employee can be required to forfeit
leave that isn’t necessarily earned. For example,
what are employers to do with a vacation
agreement that provides unlimited vacation or that
identifies that while an employee may use
vacation, vacation is never earned?

Nieto v. Clark’s Market


That was until the CDLE issued Wage Protection Rule 2.17 that defined
“vacation leave” as:

Pay for leave, regardless of its label, that is usable
at the employee’s discretion
(other than procedural requirements such as notice and
approval of particular dates), rather than leave usable
only upon occurrence of a qualifying event
(for example, a medical need, caretaking requirement,
bereavement, or holiday).


Under this, PTO policies that have an element of leave that is at the
employee’s discretion, like traditional vacation leave policies, are now
also subject to full pay upon termination; just like vacation policies.



So, does that mean employers need to pay out PTO leave if it identifies
it also includes Colorado Healthy Families Act Leave, which is
specifically not paid upon termination?

COMPS Rest Periods


“Every employer shall authorize and permit a compensated
10-minute rest period for each 4 hours of work, or major
fractions thereof,” for all employees, as follows:
Work Hours

Rest Periods Required

2 or fewer

0

Over 2, and up to 6

1

Over 6, and up to 10

2

Over 10, and up to 14

3



Recently, the CDLE issued regulations that clarified that if an employee
is not “authorized and permitted” to take a required 10-minute rest
period, the employee is owed an additional 10 minutes of wages for
the missed rest period.



COMPS Order further #38 clarifies that this “rest period penalty” applies
to any required rest period time not provided, including incomplete rest
periods, rest periods for employees not earning hourly wages, or rest
periods under any other law providing rest periods of different duration.

COMPS Rest Periods


In other words, under this penalty, pay will be due for
whatever amount of rest period time was not authorized and
permitted.



So, in sum, as the CDLE explained in its Statement of Basis,
Purpose, Specific Statutory Authority, and Findings for COMPS
Order #38, the contention that extra pay eliminates an
employer’s obligation to provide rest periods is incorrect.
Compensation for rest period violations is intended as a
remedy and is not an excuse for such violations.

Wage Records Retention


Colorado laws have traditionally indicated that the requirement
for employers to retain wage records is three (3) years. This
requirement is mostly due to the three (3) year statute of limitations
on claims under the FLSA and Colorado’s Wage Claim Act. This
means that an employee can only bring wage claims going back
two to three years under these laws.



But in the last year, some Federal Courts have started ruling that
certain wage claims, specifically claims for minimum wage, have
a six (6) year statue of limitations. The argument is that Colorado’s
minimum wage law does not have a specific statue of limitations
written into the law.



As a result, these Federal Courts have applied the statue of
limitations for contract claims, which is six (6) years, to these claims.
Accordingly, while these decisions are still changing, we
recommend that employers now retain pay records for six (6) years
in case such a claim may come along.

CDLE’s Updates


The Colorado Minimum wage is increasing
from $12.32 (or $9.30 for tipped employees) to
$12.56 (or $9.54 for tipped employees).



The minimum salary threshold for exempt
employees will be $45,000.00-a-year ($865.38
per workweek), which had been $40,500 in
2021.



The minimum salary threshold goes to $50,000
in 2023 and $55,000 in 2024.

Other COMPS Cases


Pilmenstein v. Devereux Cleo Wallace. The Colorado
Court of Appeals recently determined that employees
can sue for wages for missed breaks prior to COMPS
Wage Order No. 36.



HCA-HealthONE v. Colo. Dept. of Labor and
Employment. COMPS permits Colorado employers to
“avoid” giving an employee a 30-minute lunch period
by paying the employee for that time, instead of giving
the employee the time off. But before Court will dismiss
an employee’s claim for failure to provide lunches, the
employer must also establish that it was “impractical”
for the employer to provide the meal period. In short,
simply providing the employee pay for the time may be
insufficient.

2020-21 State Legislation

Gender Identity Expression
Anti-discrimination
HB21-1108
Currently, Colorado law protects
discrimination based on “sexual
orientation.” That term is defined in the
statute as an individual's orientation
toward heterosexuality, homosexuality,
bisexuality, or transgender status or
another individual's perception thereof.
 This Bill, now Act, amends that definition,
by adding definitions of the terms “gender
expression” and “gender identity.”


Gender Identity Expression
Anti-discrimination
HB21-1108


“Gender expression” means an individual’s
way of reflecting and expressing the
individual’s gender to the outside world,
typically demonstrated through appearance,
dress, and behavior.



“Gender identify” means an individual’s innate
sense of the individual’s own gender, which
may or may not correspond with the
individual’s sex assigned at birth.

Gender Identity Expression
Anti-discrimination (HB21-1108)


The bill prohibits discrimination in the following areas:
 Employment practices;
 Housing practices;
 Places of public accommodation;
 Publications that advertise places of public
accommodation;
 Membership in labor organizations;
 Issuance of licenses to practice law;
 Employment in the state personnel system;
 Employment practices of county departments of
human or social services involving the selection,
retention, and promotion of employees;
 Last action: Governor signed May 20, 2021.
 Act became effective September 11, 2021.

General Fund Loan Family Medical
Leave Program (SB 21-251


In November 2020, Colorado voters passed the Paid Medical
and Family Leave Initiative. This Initiative will provide 12 weeks
of paid leave (with a maximum benefit of $1,100 per week)
funded through a payroll tax to be paid for by employers and
employees.



But the Initiative provided that Colorado employers were not
required to start taking those deductions until January 2023.



So, to fund the interim efforts by the CDOL to implement that
Initiative, this bill authorizes the state treasurer to transfer
$1,500,000.00 from the State’s general fund to the family and
medical leave insurance fund for the purpose of defraying
expenses incurred by the Division before the division receives
premium revenue or revenue bond proceeds.

COVID-19
Vaccinations

CDC’s Updated COVID
Isolation & Quarantine Period for the
General Population


Isolation. If an employee tests positive for COVID
(whether vaccinated or not):


Stay home for 5 days.



If the employee has no symptoms or the symptoms
are resolving after 5 days, employee can return to
work.



Employee should continue to wear a mask around
others for 5 additional days.



If employee continues to have a fever, the employee
should continue to stay home until the employee’s
fever resolves.

CDC’s Updated COVID
Isolation & Quarantine Period for the
General Population


Quarantine.


If the employee was exposed to someone with COVID and the
employee has been boosted or completed the primary series of
Pfizer or Moderna vaccine within the last 6 (six) months or
completed the primary series of J&J vaccine within the last 2
months , the employee should wear a mask around others for 10
days and test on day 5, if possible and if the employee develops
symptoms, the employee should stay home.



If the employee completed the primary series of Pfizer or Moderna
vaccine over 6 months ago and are not boosted or completed the
primary series of J&J over 2 months ago and are not boosted or
are unvaccinated, the employee should stay home for 5 days.
After that continue to wear a mask around others for 5 additional
days.

OSHA Notification Tools


OSHA requires that if the organization has been informed
that a person who has been in the workplace is COVID-19
positive, the employer must, within 24 hours:


Notify each employee who has been in close contact
with the COVID-19 positive person. Close contact
means being within 6 feet of the person for a
cumulative total of 15 minutes or more over a 24-hour
period during that person’s potential transmission
period.



Notify all other employees who were not wearing a
respirator and any other required PPE and worked in a
well-defined portion of the workplace (e.g., a
particular floor) in which the COVID-19 positive person
was present during the potential transmission period.

OSHA Notification Tools


Sample Email Notification to Employees:

Dear [Employee Name], We have been notified that an
individual who was present in our workplace on [MM/DD/YYYY]
has been diagnosed with COVID-19. We are separately
notifying people who appear to have had close contact with
the individual, but we want to alert everyone working in the
same well-defined portion of the workplace to the possibility of
exposure. If you experience symptoms of COVID-19, such as
fever, chills, cough, difficulty breathing, new loss of taste or
smell, or other symptoms, please contact [COVID-19 Safety
Coordinator Name and Contact Information] and consider
consulting with your healthcare provider about COVID-19
testing. As always, [Company Name] will protect all employee
medical information. Sincerely, ___________________.

Federal Requirements



On September 9, President Biden announced his Path
Out of the Pandemic: COVID-19 Action Plan.
The Path directed:


Executive departments and agencies, to ensure that
covered contracts and contract-like instruments include
a clause that the contractor and any subcontractors (at
any tier) shall incorporate into lower-tier subcontracts
regarding the requirement for employees to be
immunized.



OSHA to develop Emergency Temporary Standards
(“ETS”) to require employers with more than 100
employees to ensure that all covered employees
become immunized.



And, over the next two months those standards and
guidances were issued.

Immunization Requirements


Previously, on August 30, 2021, the Colorado Department of Public
Health and Environment adopted an emergency rule mandating
that all employees, direct contractors, and support staff in licensed
healthcare settings in Colorado receive their first dose of the
COVID-19 vaccine by September 30, 2021, and be fully
vaccinated no later than October 31.



On September 24, 2021, the Safer Federal Workforce Task Force
Guidance covering all employees of federal contractors and
subcontractors was released.



On November 5, 2021, the Occupational Safety and Health
Administration issued the COVID-19 Vaccination and Testing
Emergency Temporary Standard.



Additionally, on this date (i.e., November 5, 2021), the Centers for
Medicare and Medicaid Services issued its Interim Final Rule.

Litigation Update


Immediately after OSHA published the ETS for private sector
workers, multiple litigations were filed challenging the validity.



For example, on November 6th, the 5th Circuit Court of Appeals,
which covers Texas, Louisiana, and Mississippi issued an opinion
staying the ETS pending briefing because it believed “that there
are grave statutory and constitutional issues with the ETS.”



On November 12th, the Fifth Circuit reaffirmed that ruling
because it believed that OSHA had exceeded its statutory
authority.



As part of that ruling, the 5th Circuit stayed the ETS and issued a
permanent injunction and ordered OSHA to take no steps to
implement or enforce the ETS until further Court order.



Other similar lawsuits – 34 of them -- were filed in every other U.S.
Circuit Court.

Litigation Update


Under federal law, when multiple lawsuits involving “one or
more common questions of fact” are filed in separate
courts, the petitions are consolidated and heard by one
court chosen at random.


The rules call for selecting the court “from a drum containing an entry
for each circuit wherein a constituent petition for review is pending.”



The lottery took place and the winner was the 6th Circuit.



The 6th Circuit Court of Appeals is known to lean
conservative, with most of its judges appointed by
Republican presidents


11 appointed by President Trump and President Bush



5 appointed by President Clinton and President Obama.

Litigation Update


On December 15, the U.S. Court of Appeals for the Sixth Circuit
denied initial en banc review by an 8-8 vote.



Two days later, on December 17, a 3-judge panel of the Sixth Circuit
dissolved the stay issued by the Fifth Circuit in a 2-to-1 ruling, allowing
the ETS to go into effect.



Another directive from the Centers for Medicare & Medicaid
Services (CMS) requires COVID-19 vaccination for staff employed at
Medicare- and Medicaid-certified providers and suppliers. State
attorneys general challenged the health care rule in multiple lawsuits
with different outcomes. The 5th U.S. Circuit Court of Appeals lifted a
district court's order that had blocked the directive nationwide, but
the requirement remains blocked in 25 states. The U.S. Department of
Justice (DOJ) asked the Supreme Court to reinstate the rule
nationwide.



The Supreme Court heard oral arguments in both matters on January
7th.

Litigation Update (Supreme
Court Opinions)


John Does 1-3 Et Al. V. Janet Mills, Governor of Maine, Et. Al.
(September 2021). In this case, the Supreme Court rejected an
emergency appeal from health care workers in Maine to block a
vaccine mandate. The state did not offer a religious exemption to
hospital and nursing home workers who risk losing their jobs if they
are not vaccinated.



Together Employees, Et. Al., v. Mass General Brigham Inc. (Nov.
2021). Justice Stephen Breyer, without full Court input, refused to
grant relief to workers at a Boston-based hospital and denied the
request for an emergency injunction with no explanation for his
ruling or even a call for a response from the hospital. In short, Mass,
General Brigham started enforcing its Covid-19 vaccine mandate
and employees claimed that the Hospital refused to comply with
the accommodation process and the employee sought an
injunction.



Jacobson v. Massachusetts (1905). In this case, the Court permitted
Massachusetts to enact compulsory vaccination laws for smallpox.

Litigation Update


The start date for the testing requirement has been extended to
Feb. 9, but many other components of the ETS take effect on
Jan. 10, such as the requirement for employers to determine the
vaccination status of each employee and develop a written
policy.



For example, Under the ETS, an employer must complete the following
actions by Jan. 10th:


Establish a COVID-19 mandatory vaccination policy with exceptions
for religious or disability-related accommodations, or a vaccine-ortesting policy.



Determine the vaccination status of each employee, obtain
acceptable proof of vaccination, and maintain a list of employees
and their vaccination status.



The ETS also requires employers to retain records of each employee's
vaccination status, preserving acceptable proof of vaccination for
each employee as medical records for as long as the standard is in
effect.

OSHA’s Emergency
Temporary Standards


Requirement: The ETS requires that employers that employ
more than 100 employees require its covered employees to
receive the COVID-19 vaccination or a weekly negative test
result.



What employers are covered? Every employer with more than
100 employees except those covered by another requirement
(e.g., organizations covered by the Safer Federal Workforce
Task Force COVID-19 Safety Guidance).



What employees aren’t covered?


Employees who work, principally, from home;



Employees who work exclusively outdoors; and



Employees who do not report to a workplace where other
individuals are present.

OSHA’s ETS




Under the ETS, an employer must complete the following actions by Jan. 10th:


Establish a policy to support employee vaccinations by providing employees
reasonable time, including up to four hours of paid time off, to receive each
primary vaccination dose, and reasonable time and paid sick leave to
recover from any side effects. A primary vaccination dose does not refer to a
booster shot.



Require employees to promptly provide notice of a positive COVID-19 test or
diagnosis.



Remove any employee who received a positive COVID-19 test or diagnosis,
and keep that employee out of the workplace until the individual meets
criteria for returning to work.



Ensure that all unvaccinated employees begin wearing face masks when
indoors or when occupying a vehicle with another person for work purposes.



Provide each employee with information, in a language and at a literacy level
the worker understands, about the requirements of the ETS and workplace
policies and procedures established to implement the ETS.

Start reporting work-related COVID-19 fatalities to OSHA within eight hours of the
fatality and work-related COVID-19 in-patient hospitalizations within 24 hours of the
hospitalization.

1, 2, 3, 4, 5,…..
Counting to 100


Q. Are employees who work off-site counted in the
100?



A. Yes. In determining the number of employees,
employers must include all employees across all of their
U.S. workplaces, regardless of employees’ vaccination
status or where they perform their work.



For example, if an employer has 150 employees, and
100 of them perform maintenance work in customers’
homes, primarily working from their company vehicles
(i.e., mobile workplaces), and rarely or never report to
the main office, that employer would fall within the
scope of the standard.

1, 2, 3, 4, 5,…..
Counting to 100


Q. Is the count by location or for the entire company?



A. The count should be done at the employer level, not
the individual location level.


Therefore, for a single corporate entity with multiple
locations, all employees at all locations are counted.



For example, if a single corporation has 50 small
locations (e.g., kiosks, concession stands) with at least
100 total employees in its combined locations, that
employer would be covered even if some of the
locations have no more than one or two employees
assigned to work there.

1, 2, 3, 4, 5,…..
Counting to 100


Q.



A.

Are (1) part-time employees, (2) independent contractors, or
(3) at-home workers counted like full-time employees?

(1) Yes, (2) no, (3) yes.



Part-time employees count towards the total number of
employees. For example, a company with 85 part-time
employees and 25 full-time employees would be considered to
have 100 employees.



Independent contractors do not count toward the 100employee threshold.



At-home workers count too. So, if an employer has 150
employees, 100 of whom work from their homes full-time and 50
of whom work in the office at least part of the time, the employer
would be within the scope of this ETS because it has more than
100 employees. However, the standard’s requirements would
only apply to the 50 employees who work in the office, and not
to those 100 employees working exclusively from their homes.

1, 2, 3, 4, 5,…..
Counting to 100


Q.

What if the employee count fluctuates?



A. The determination of whether an employer falls within the
scope of this ETS based on number of employees should initially
be made as of January 10, 2022.


If the employer has 100 or more employees on that date, this ETS
applies for the duration of the standard, even if the employer drops
below 100 employees.



If employer has fewer than 100 employees on November 5th, but
subsequently hires more workers and hits the 100-employee
threshold, the employer would then be expected to come into
compliance with the standard’s requirements.



Once an employer has come within the scope of the ETS, the
standard continues to apply for the remainder of the time the
standard is in effect, regardless of future fluctuations.

Exemption Requests


The OSHA ETS provides the following exemptions:
 Those

for whom a vaccine is medically
contraindicated;

 Those

for whom medical necessity requires a
delay in vaccinations;

 Those

who are legally entitled to a reasonable
accommodation under federal civil rights laws
because they have disability or sincerely held
religious belief, practices, or observances that
conflict with the vaccination requirements.

Exemption Requests


What is a medical exemption as defined by the CDPHE?


A medical exemption signed by a physician,
physician assistant, advanced practice nurse, or
certified nurse midwife licensed in the State of
Colorado stating that the COVID-19 vaccination for
the employee, direct contractor, or support staff is
medically contraindicated as described in the
product labeling approved or authorized by the FDA.



The materials for Pfizer-BioNTech COVID-19 Vaccine
identify the following contraindications: individuals
with known history of a severe allergic reaction (e.g.,
anaphylaxis) to any component of the PfizerBioNTech COVID-19 Vaccine.

Exemption Requests


Religious Accommodations:
 Title VII of the Civil Rights Act of 1964 prohibits
employment discrimination based on religion.
This includes refusing to accommodate an
employee's sincerely held religious beliefs or
practices unless the accommodation would
impose an undue hardship (i.e., “more than
minimal”).
 A religious practice may be sincerely held by
an individual even if newly adopted, not
consistently observed, or different from the
commonly followed tenets of the individual’s
religion.

Exemption Requests
 Title

VII defines “religion” very broadly. It
includes traditional, organized religions such as
Christianity, Judaism, Islam, Hinduism, and
Buddhism.

 It

also includes religious beliefs that are new,
uncommon, not part of a formal church or
sect, or only held by a small number of people.

 Social,

political, or economic philosophies, or
personal preferences, are not "religious" beliefs
under Title VII.

Exemption Requests


Undue hardship for medical
exemption/disability: Can the organization
“reasonably accommodate” the individual
without causing a direct threat to the
employee and/or others?



Undue hardship for religious exemption:.
Does the requested accommodation cost
the organization more than a minimal cost
or cause a direct threat to others?

Exemption Requests


Examples of burdens on business that are more than
minimal include: Violating a seniority system; causing a
lack of necessary staffing; jeopardizing security or health;
or costing the employer more than a minimal amount.



If a schedule change imposes an undue hardship, the
employer must allow co-workers to voluntarily swap shifts
to accommodate the employee's religious belief or
practice.



Infrequent payment of overtime to employees who
substitute shifts is not considered an undue hardship.



Employers need to make this determination on a caseby-case basis.

Exemption Requests


OSHA’s ETS does not require employers to pay for
any costs associated with testing.



However, employer payment for testing may be
required by other laws, regulations, or collective
bargaining agreements or other collectively
negotiated agreements.



OSHA notes that the ETS also does not prohibit the
employer from paying for costs associated with
testing required by the ETS.



Otherwise, the agency leaves the decision regarding
who pays for the testing to the employer.

Exemption Requests


Colorado law regarding cost for medical
examinations (C.R.S. 8-2-118)

It is unlawful for any employer to require any employee
or applicant for employment to pay the cost of a
medical examination or the cost of furnishing any
records required by the employer as a condition of
employment, except those records necessary to
support the applicant's statements in the application for
employment.

COMPS “Time Worked”


“Time worked” means time during which an
employee is performing labor or services for the
benefit of an employer, including all time s/he is
suffered or permitted to work, whether or not
required to do so.



Examples of time worked:
 Requiring

or permitting employees to be on the
employer's premises, on duty, or at a prescribed
workplace (but not merely permitting an
employee completely relieved from duty to
arrive or remain on-premises), over one minute.

COMPS “Time Worked”


Putting on or removing required work clothes or
gear (but not a uniform worn outside work as well).



Receiving or sharing work-related information,
security or safety screening.



Remaining at the place of employment awaiting a
decision on job assignment or when to begin work,
or to perform clean-up or other duties "off the
clock."



Clocking or checking in or out or waiting for any of
the preceding.



Receiving or sharing work-related information.



Performing clean-up or other duties “off the clock.”

“Time Worked”


In a recent case, a court ruled that the time
detention officers spent going through security
screening before their shifts was “time worked,” and
therefore compensable, because the security
screening was “integral and indispensable” to
employees’ duties.


The screenings were to prevent weapons and
other contraband from entering the facility and
keeping weapons and other contraband out of
the facility was tied to the officers’ work.



The employer could not have eliminated the
screenings without impairing the employees’
ability to complete their work.

Policy Requirements under
OSHA’s ETS


Establish and enforce a written plan that requires all current
employees to be vaccinated and all new employees to be
vaccinated as soon as practicable, with exemptions for:


Those for whom a vaccine is medically contraindicated,



Those for whom medical necessity requires a delay in
vaccination, or



Those who are legally entitled to a reasonable accommodation
under federal civil rights laws because they have a disability or
sincerely held religious beliefs, practices, or observances that
conflict with the vaccination requirement; or



Implement and enforce a written policy allowing any employee
not subject to a mandatory vaccination to choose either to be
fully vaccinated against COVID-19 or provide proof of weekly
testing.

Policy Requirements under
OSHA’s ETS


A written policy should address:


Requirements for COVID-19 vaccination;



Applicable exclusions from the written policy (e.g., medical
contraindications, medical necessity requiring delay in
vaccination, or reasonable accommodations for workers with
disabilities or sincerely held religious beliefs);



Information on determining an employee’s vaccination status and
how this information will be collected;



Paid time and sick leave for vaccination purposes of receiving the
immunization and recovering from any effects;



Notification of positive COVID-19 tests and removal of COVID-19
positive employees from the workplace; and



Disciplinary action for employees who do not abide by the policy.

Policy Requirements under
OSHA’s ETS




Additionally, the policy should:


Identify the policy’s effective date;



who the policy applies to;



deadlines (e.g., for submitting vaccination information,
for getting vaccinated), and procedures for
compliance and enforcement, all of which are
necessary components of an effective plan.

Templates of the following policies are available from
OSHA. See https://www.osha.gov/coronavirus/ets2,
including:


Mandatory Vaccination Policy



Vaccination or Testing and Face Covering Policy

Determining the Vaccination
Status of employees


Covered employers must determine the vaccination status of each
employee and maintain those records. Acceptable proof includes:


Record of immunization from a health care provider or
pharmacy;



Copy of the COVID-19 vaccination record card;



Copy of medical records documenting the vaccination;



Immunization records from an immunization information system;



Copy of any other official documentation that contains the type
of vaccine, date(s) of administration, and health care
professional(s) or clinic site(s) administering the vaccine; or



Signed and dated attestation using the language set forth in the
ETS; this form of proof is only acceptable where the employee
has lost or is otherwise unable to produce other acceptable
proof.

Determining the Vaccination
Status of employees


Q.

Is a physical copy of the card sufficient?



Yes. Physical or digital copies will suffice.



But to be in compliance employers must ensure they
maintain a record of each employee’s vaccination status.



Therefore, the record maintenance requirements cannot be
fulfilled by an employee merely showing the employer their
vaccination status (e.g., by bringing the CDC COVID-19
vaccination card to the workplace and showing it to an
employer representative or showing an employer
representative a picture of the immunization records on a
personal cellphone).



The employer must retain either a physical or digital copy of
the documentation

Maintaining Records


What’s an organization’s obligation to maintain the records?
HIPAA standard? ADA standard? Something else?


The records and roster required by the ETS are considered to
be employee medical records and must not be disclosed
except as required or authorized by this ETS or other federal
law.



Employers must maintain a record of each test result required
to be provided by each employee pursuant to OSHA’s ETS or
obtained during tests conducted by the employer until the
ETS concludes.



Under the ETS, the employer must make available, for
examination and copying, the individual COVID-19 vaccine
documentation for a particular employee to that employee
and to anyone having written authorized consent of that
employee.

Booster Shots?


Q.

Does an organization have to monitor booster shot
status?



A. Employers are required to determine the vaccination
status of each employee, including whether the
employee is fully vaccinated. Booster shots and additional
doses are not included in the definition of fully vaccinated
under the ETS. Therefore, the employer is not required to
obtain vaccination-related information beyond what is
considered necessary to demonstrate that the employee
is fully vaccinated as defined by the ETS.

ETS’s Paid Leave Requirements


Employers cannot require employees to use personal,
vacation, or sick time to get vaccinated.


The ETS standards didn’t distinguish HFWA, sick leave, and PHEL.



Employers are required to provide reasonable time to each
employee during work hours for each of their primary
vaccination dose(s), including up to four (4) hours of paid
time, at the employee’s regular rate.



The maximum of four hours of paid time that employers must
provide for the administration of each primary vaccination
dose cannot be offset by any other leave that the employee
has accrued, such as sick leave, including for Colorado
employers HFWA, or vacation leave.



But an employer can require the employee to use accrued
paid sick leave when an employee is recovering from side
effects following a primary vaccination dose.

ETS’s Paid Leave Requirements


Additionally, if an employer does not specify between different
types of leave (i.e., employees are granted only one type of
leave), the employer may require employees to use that leave
when recovering from vaccination side effects.



If an employer provides employees with multiple types of leave,
such as sick leave and vacation leave, the employer can only
require employees to use the sick leave when recovering from
vaccination side effects (i.e., can’t make employees use
vacation).



Employers cannot require employees to use advanced sick
leave to cover reasonable time needed to recover from
vaccination side effects. So, an employer may not require an
employee to accrue negative paid sick leave or borrow
against future leave to recover from vaccination side effects.

ETS’s Paid Leave Requirements


But the employer can require the employee to be back
within a “reasonable time period,” which the ETS provided
no definitive time period for.



Instead, the ETS identified that OSHA presumes that, if an
employer makes available up to two days of paid sick
leave per primary vaccination dose for side effects, the
employer would be in compliance with this requirement.



When setting the cap, an employer would not be
expected to account for the unlikely possibility of the
vaccination resulting in a prolonged illness in the
vaccinated employee (e.g., a severe allergic reaction).



And employers are not required to reimburse for other
expenses associated with getting vaccinated (e.g., gas,
mileage).

ETS’s Paid Leave
Requirements


Q. Do organizations have to provide employees paid
time off if they are removed from the workplace?



A. No. This ETS does not require employers to provide
paid time off to any employee for removal as a result of
a positive COVID-19 test or diagnosis of COVID-19.



On the other hand, the ETS does not preclude
employers from choosing to pay employees for time
required for removal under this standard.

Remote Workers


Unvaccinated employees who work remotely do not need to
submit to weekly testing.



If a remote comes in occasionally, the employee does not
need to be tested for COVID-19 on a weekly basis. But the
employer must ensure the employee is tested for COVID-19
within seven (7) days prior to returning to the workplace and
provides documentation of that test result to the employer
upon return to the workplace.



For example, if an unvaccinated office employee has been
teleworking for two weeks but must report to the office, where
other employees will be present (e.g., coworkers, security
officers, mailroom workers), on a specific Monday to copy and
fax documents, that employee must receive a COVID-19 test
within the seven days prior to the Monday and provide
documentation of that test result to the employer upon return
to the workplace.

Over-the Counter Tests?


Q.

Can employees use the over-the-counter test?



A. Yes; but an over-the-counter (OTC) antigen test may not
be both self-administered and self-read unless observed by the
employer or by an authorized telehealth proctor.



OSHA included the requirement for some type of independent
confirmation of the test result in order to ensure the integrity of
the result. This independent confirmation can be accomplished
in multiple ways, including through the involvement of a
licensed healthcare provider or a point-of-care test provider.



If an OTC test is being used, the employer can validate the test
through the use of a proctored test that is supervised by an
authorized telehealth provider. Alternatively, the employer
could proctor the OTC test itself.

Testing Requirements


Q. Do organizations have to test those who aren’t fully
vaccinated, but getting close?



A. Employers must ensure that each employee who is not "fully
vaccinated" complies with the testing requirements, including
weekly testing for employees who report at least once every 7
days to a workplace where other individuals are present.



In the case of a two-dose primary vaccination series (e.g., PfizerBioNTech and Moderna), an employee is not considered "fully
vaccinated" until 2 weeks after receiving 2nd dose of the series.
Therefore, employers would need to ensure employees continue
to test weekly until 2 weeks after receiving their second dose.



However, employers have until January 4th to comply with the
testing requirement, and employees who have completed the
entire primary vaccination by that date do not have to be
tested, even if they have not yet completed the 2-week waiting
period.

Testing Positive


Regardless of COVID-19 vaccination status, an employer
must immediately remove from the workplace any
employee who receives a positive COVID-19 test or is
diagnosed with COVID-19 by a licensed healthcare
provider and keep the employee removed until the
employee:


Receives a negative result on a COVID-19 nucleic acid
amplification test (NAAT); or



Meets the return-to-work criteria in CDC’s “Isolation
Guidance”; or



Receives a recommendation to return to work from a
licensed healthcare provider.

“Close Contact”


Q. Do employers have to remove someone who is
unvaccinated for “close contact.”



A. The ETS does not require the removal of an
unvaccinated employee if they have been exposed to
a COVID-19 positive person.



All unvaccinated workers must wear face coverings and
submit to weekly COVID-19 testing, but employers are
only required to remove employees if they have tested
positive for or been diagnosed with COVID-19.

Face Coverings


Only employees who are not fully vaccinated are required to
wear a face covering under the standard when indoors and
when occupying a vehicle with another person for work
purposes.



Exceptions to the face covering requirement:


When an employee is alone in a room with floor to ceiling
walls and a closed door.



For a limited time while the employee is eating or drinking at
the workplace or for identification purposes in compliance
with safety and security requirements.



When an employee is wearing a respirator or facemask.



Where the employer can show that the use of face
coverings is infeasible or creates a greater hazard that
would excuse compliance with this paragraph.

Requirements for Unvaccinated
Employees (Summary)


After February 9, 2022, employers must ensure that any employees
who have not been fully vaccinated and report to workplace
where other coworkers, customers, or others are present must:


Be tested for COVID-19 at least once every seven days; and



Provide documentation of the most recent COVID-19 test result
to the employer no later than the 7th day following the date on
which the employee last provided a test result.



Self-testing does not satisfy the testing requirement.



Starting December 5, 2021, employers must also ensure that all
unvaccinated employees wear a face mask while working
indoors or while occupying a vehicle with another person for
work purposes unless the employee is working alone in a room
with floor to ceiling walls or windows and a closed door.
Employees are also exempt from the masking requirement
when wearing a respirator or facemask in accordance with
other OSHA standards.

Penalties
Companies that fail to comply could
face up to a $13,000 fine for a single
violation or $136,000 per willful
violation.
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